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Chapter 1 College Athletics Meets the Law 

§ 1.1  Introduction 

College athletics, long a commercial enterprise, hiding from the law behind the fiction 

of "amateurism," is beginning to be held to account. A regional director of the National 

Labor Relations Board (“NLRB” or “the Board”) has ruled that college football players 

at Northwestern University are statutory "employees" under the National Labor 

Relations Act (“NLRA”) and thus are entitled to engage in collective bargaining. A 

United States District Judge in California has held that the National Collegiate Athletic 

Association (“NCAA”) violated the antitrust laws when it required colleges to strip 

individual players of their right to control commercial exploitation of their images and 

personas.  

These decisions are not directly related. Each of them may have limited effect. But, 

together, they open up new forces on college sports, certain to change its landscape. 

This is especially true, given the historical relationship between coverage by the labor 

laws and antitrust obligations,  under the “labor exemption” from the antitrust laws,.  

This chapter reviews each decision, explains its legal underpinnings and explores their 

likely effect.  

Both decisions are under review – the General Counsel’s decision before the full Labor 

Board, and the district court’s decision in the O'Bannon case on appeal to the Ninth 

Circuit. It is impossible to tell whether either or both will be sustained. But a careful 

analysis of the content of the initial decisions positions counsel to evaluate the effect of 

any higher level decisions.  

 

§ 1.2  The myth of amateurism 

[ A] Structure of the NCAA 

The National Collegiate Athletic Association ("NCAA"), founded in 1905, has about 

1100 colleges and universities as members, grouped into three divisions based on the 

nature of their athletic programs. Division 1 comprises about 350 schools that offer 

football programs and award athletic scholarship. Within Division 1, Football-Bowl-

Subdivision ("FBS") schools may offer up to 85 full scholarships to members of their 
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football teams. Football-Championship-Subdivision ("FCS") schools offer smaller 

numbers of scholarships. The level of competition is higher in the FBS than in the FCS. 

The NCAA has a complex array of rules regarding eligibility to play, which are 

enforced against member schools by fines, suspension, or expulsion.1 

[ B] NCAA Rules 

Until the 2022-2013 academic year, the NCAA prohibited members from awarding 

player scholarships of more than one year in duration. After that multi-year 

scholarships were permissible.2 

Some of the multi-year awards now permitted immunize players from losing their 

scholarships because of injury: 

"When Head Coach Fitzgerald makes a scholarship offer to a recruit, he  provides the 

individual both a National Letter of Intent and a four-year scholarship offer that is  

referred to as a ‘tender’. Both documents must be signed by the recruit and the ‘tender’  

describes the terms and conditions of the offer.  More specifically, it explains to the 

recruit that,  under NCAA’s rules, the scholarship can be reduced or canceled during 

the term of the award if  the player: (1) renders himself ineligible from intercollegiate 

competition; (2) engages in serious  misconduct warranting substantial disciplinary 

action; (3) engages in conduct resulting in  criminal charges; (4) abuses team rules as 

determined by the coach or athletic administration; (5)  voluntarily withdraws from the 

sport at any time for any reason; (6) accepts compensation for  participating in an 

athletic contest in his sport; or (7) agrees to be represented by an agent. The  ‘tender’ 

further explains to the recruit that the scholarship cannot be reduced during the period  

of the award on the basis of his athletic ability or an injury. "3 

[ C] Criticisms 

§ 1.3  The Northwestern decision 

On 26 March 2014, the Chicago Regional Director for the NLRB determined that, 

"players receiving scholarships to perform football-related services for the Employer 

[Northwestern University] under a contract for hire in return for compensation are 

                                                 
1  O'Bannon at *1-*2 (describing NCAA). 
2  Northwestern University and College Athletics Players Association (CAPA), Case 13-RC-121359 (NLRB 

Region 13 Decision and Direction of Election Mar. 26, 2014), at 3. 
3  Northwestern Regional Director Decision at 4 (describing Northwestern scholarship offer). 
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subject to the Employer’s control and are therefore employees within the meaning of 

the Act."4  

The decision distinguished the Board's decision in Brown University,5 which held that 

graduate assistants were not statutory employees: 

 The football players were not primarily students;6 

 The players' football activities did not constitute a core element of their 

educational degree requirements;7 

 The university's academic faculty does not supervise scholarship players' athletic 

activities;8 and 

 The compensation in the form of athletic scholarships was tied to performance of 

athletic services.9 

It rejected the university's contention that the scholarship players were not statutory 

employees because they were temporary. Temporary employees, unlike the players, 

typically are employed for one job only, for a set duration, or have no expectation of 

continued employment.10 

On 24 April 2014, the Board granted review of the Regional Director's decision.11 

[ A] Compensation 

Compensation to the players came in the form of scholarships. Eighty-five of the one-

hundred-twelve players on the Northwestern football team received scholarships. The 

decision described the players’ compensation: 

"The players on a scholarship typically receive grant-in-aid totaling $61,000  each 

academic year.  The grant-in-aid for the players’ tuition, fees and books is not provided  

directly to them in the form of a stipend as is sometimes done with room and board. 

                                                 
4  Northwestern Regional Director Decision at 13. 
5   342 NLRB 483 (2004). 
6  Northwestern Regional Director Decision at 18. 
7  Id. at 19. 
8  Id. at 19. 
9  Id. at 20. 
10  Northwestern Regional Director Decision at 20-21. 
11  Northwestern University and College Athletics Players Association (CAPA), Case 13-RC-121359 

(NLRB Apr. 24, 2014). Briefs and other documents filed in conjunction with the Board's review are 

available at https://www.nlrb.gov/case/13-RC-121359. 
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Because the  Employer’s football team has a rule requiring its players to live on campus 

during their first two  years, these players live in a dorm room and are provided a meal 

card, which allows them to buy food at the school cafeteria. In contrast, the players who 

are upperclassmen can elect to live off  campus, and scholarship players are provided a 

monthly stipend totaling between $1,200 and  $1,600 to cover their living expenses. 

Under current NCAA regulations, the Employer is  prohibited from offering its players 

additional compensation for playing football at its institution with one exception. The 

Employer is permitted to provide its players with additional funds out  of a ‘Student 

Assistance Fund’ to cover certain expenses such as health insurance, dress clothes  

required to be worn by the team while traveling to games, the cost of traveling home for 

a family member’s funeral, and fees for graduate school admittance tests and tutoring.5  

The players do  not have FICA taxes withheld from the scholarship monies they receive. 

Nor do they receive a  W-2 tax form from the Employer."12 

[ B] Services for the benefit of the employer 

In exchange for this compensation, "Clearly, the Employer’s players perform valuable 

services for their Employer.  Monetarily, the Employer’s football program generated 

revenues of approximately $235 million  during the nine year period 2003 – 2012 

through its participation in the NCAA Division I and  Big Ten Conference that were 

generated through ticket sales, television contracts, merchandise  sales and licensing 

agreements. The Employer was able to utilize this economic benefit provided  by the 

services of its football team in any manner it chose. Less quantifiable but also of great  

benefit to the Employer is the immeasurable positive impact to Northwestern’s 

reputation a  winning football team may have on alumni giving and increase in number 

of applicants for  enrollment at the University."13 

The compensation was exchanged for football services: 

"[I]t is clear that the scholarships that players receive are in exchange for the  athletic 

services being performed. Unlike other universities, the Employer, a couple of years  

ago, decided to move from one-year renewable scholarships to four-year scholarships. 

This  certainly might make the players feel less pressure to perform on the field so as to 

avoid having  their scholarship possibly not renewed for another year.31  But the fact 

remains that the Head  Coach of the football team, in consultation with the athletic 

                                                 
12  Northwestern Regional Director Decision at 3. 
13  Northwestern Regional Director Decision at 14. 
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department, can immediately reduce  or cancel the players’ scholarship for a variety of 

reasons. Indeed, the scholarship is clearly tied  to the player’s performance of athletic 

services as evidenced by the fact that scholarships can be  immediately canceled if the 

player voluntarily withdraws from the team or abuses team rules.  Although only two 

players have had the misfortune of losing their scholarships during the past  five years, 

the threat nevertheless hangs over the entire team and provides a powerful incentive  

for them to attend practices and games, as well as abide by all the rules they are subject 

to."14 

[ C] Control 

Control by the university was extensive. The decision described in detail player 

schedules, which begin with a month-long training camp in August, followed by a 12-

game season during the fall of the regular academic year, during which players are 

required to devote 40-50 hours per week to football-related activities.15 Later parts of the 

academic year and the early part of the summer also are occupied with mandatory 

football activities that require 15-25 hours per week of the players' time. Overall, the 

players have only a few "discretionary weeks" per year, free of football activities.16 

Players also are subject to special restrictions not imposed on other students, such as 

ones: 

 Requiring freshmen and sophomores to live in college dormitories; 

 Obtaining prior approval of outside employment; 

 Providing detailed information to athletic staff about their vehicles; 

 Restricting postings to social media; 

 Prohibiting media interviews not arranged by the athletic department; 

 Prohibiting "swearing" in public or other embarrassments to the team; 

 Limiting football eligibility of players to transfer to another school; 

 Prohibiting compensation for image, reputation, merchandise, or autographs; 

 Requiring grant of a license to the university and the Big Ten Conference to 

utilize names, likenesses, and images "for any purpose;" 

 Restricting drug and alcohol use; and 

                                                 
14  Northwestern Regional Director Decision at 14. 
15  Northwestern Regional Director Decision at 6. 
16  Id. at 9. 
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 Restricting hazing and gambling.17 

Northwestern's football program was profitable: 

"The Employer’s football team generates revenue in various ways including: (1) ticket  

sales; (2) television broadcast contracts with various networks; and (3) the sale of 

football team  merchandise. The Employer reported to the Department of Education 

that its football team  generated total revenues of $235 million and incurred total 

expenses of $159 million between  2003 and 2012.29  For the 2012-2013 academic year, 

the Employer reported that its football  program generated $30.1 million in revenue and 

$21.7 million in expenses."18 Extension of the decision 

Just because college football players have the right to bargain collectively, however, 

does not mean they will exercise it. Even if they choose to exercise it at Northwestern 

University, that does not mean that athletes at other colleges either have the right to or 

will engage in collective bargaining. Moreover it remains to be seen how players who 

vote for collective representation will use the leverage they obtain.  

[ D] Election of a player representative 

Under section 9 of the NLRA, statutory employees are entitled to participate in an 

election supervised by the NLRB. They are represented for purposes of collective-

bargaining only if a majority of the defined election unit votes for a particular 

representative.19  

The law imposes few limitations on allowable representatives.20 Typically, they are 

trade unions, but they can be independent organizations, as long as they are not 

                                                 
17  Northwestern Regional Director Decision at 5. 
18  Northwestern Regional Director Decision at 13 (noting that quoted expense figures 

exclude cost of maintaining stadium). 

19   29 U.S.C. § 159(a) (providing for selection of exclusive representative by majority vote). 
20  Section 2(5) of the Act, 29 U.S.C. sec. 152(5), provides the following definition of 

“labor organization:” 

“Any organization of any kind, or any agency or employee representation  committee 

or plan, in which employees participate and which exists for the  purpose, in whole or 
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"dominated" by the employer.21 Both representative candidates and the employer can 

communicate with the voters in the election unit trying to persuade them to vote for or 

against a particular candidate. 

In the Northwestern election, players were to vote “whether or not they desire to be 

represented for collective bargaining purposes by College Athletes Players Association 

(CAPA).22 

The election for the Northwestern unit was held on 25 April 2014, but the Board has 

withheld the results.23 Many contested elections overturned and rerun because one side 

or the other files unfair labor practice charges.  

[ E] Definition of election and representation unit 

The northwestern election unit was defined as: 

"[A]ll football players receiving football grant-in-aid scholarship and not having 

exhausted their playing eligibility employed by the Employer located at 1501 Central 

Street, Evanston, Illinois, but excluding office clerical employees and guards, 

professional employees and supervisors as defined in the Act."24  

Walk-ons, however--players not receiving scholarships--are not employees: 

"[T]hey do not receive compensation for the athletic services that they perform.  Unlike 

the scholarship players, the walk-ons do not sign a “tender” or otherwise enter  into any 

type of employment contract with the Employer. The walk-ons also appear to be  

permitted a greater amount of flexibility by the football coaches when it comes to 

missing  portions of practices and workouts during the football season if they conflict 

with their  class schedule. . . . The walk-ons . . . have nothing tying them to the football 

                                                                                                                                                             

in part, of dealing with employers concerning grievances,  labor disputes, wages, rates 

of pay, hours of employment, or conditions of work." 

See Northwestern Regional Director Decision at 22 (statutory definition of labor organization "has long 

been interpreted broadly"). 
21  See Electromation, Inc. v. NLRB, 35 F.3d 1148, 1168-1171 (7th Cir. 1994) (interpreting Supreme Court 

case and upholding NLRB finding that employer-established "action committees" were labor 

organizations dominated by employer). 
22  Northwestern Regional Director Decision at 23. 
23  Ben Strauss, Waiting Game Follows Union Vote by Northwestern Players, N.Y. Times, Apr. 25, 2014, 

http://www.nytimes.com/2014/04/26/sports/northwestern-football-players-cast-votes-on-union.html?_r=0. 
24  Northwestern Regional Director Decision at 2. 

http://www.nytimes.com/2014/04/26/sports/northwestern-football-players-cast-votes-on-union.html?_r=0
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team  except their “love of the game” and the strong camaraderie that exists among the 

players."25 

The decision rejected Northwestern's challenge to the definition of the election unit: 

"In its brief, the Employer asserts that the petitioned-for-unit in the instant case is a  

fractured one because it excludes the walk-ons, who share an ‘overwhelming 

community  of interest’ with the Employer’s scholarship players. It points out that the 

walk-ons are  subject to the same rules, attend the same football practices and workouts, 

and play in the  same football games if their skills warrant it. Indeed, the Employer 

contends that the  ‘only’ difference between the two groups is that the scholarship 

players receive  compensation for their athletic services. The receipt of this 

compensation in and of itself  is a substantial difference in whatever community of 

interests exists between the two  groups. Fundamentally, walk-on players do not share 

the significant threat of possibly losing up to the equivalent of a quarter million dollars 

in scholarship if they stop playing  football for the Employer as do the scholarship 

players."26 

The analysis supporting the decision is weakest with regard to unit fragmentation – the 

inclusion of walk on players in the same unit as scholarship players. Both types of 

players undeniably have a community of interest, because they are virtually 

indistinguishable on the practicing playing field. To lump statutory employees in the 

same election unit with non-employees long has been suspect in board decisional law. 

Election-unit boundaries are quite sensitive to the particular functions that different 

players perform and the economic terms of their relationship with the college for whom 

they play. It is far from certain that election units at other another college sports 

programs will be defined like the Northwestern unit. Receipt of scholarships was key to 

to the Regional Director’s determination in the Northwestern case.  

Scholarship practice also varies widely, especially outside Division I of the NCAA and 

in other sports.  

                                                 
25  Northwestern Regional Director Decision at 16. 
26  Northwestern Regional Director Decision at 22. 
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[ F] Subjects of bargaining  

When a group of employees elects a representative for collective bargaining, the 

employer is obligated to bargain with that representative and no one else over the terms 

and conditions of employment applicable to every member of the defined bargaining 

unit. It may not bargain with anyone else, not even with the individual employees 

unless the elected representative consents – as it often does in professional sports and in 

the theater, television, and movie arts. Neither employer nor employee representative is 

obligated to agree to any particular proposal; it simply is obligated to bargain in good 

faith. Moreover, it is entirely up to the participants in the bargaining process as to what 

proposals they make.  

The proponents of collective-bargaining for the Northwestern football players declined 

any interest in negotiating wages, but emphasizes their desire to have a “seat at the 

table" for deciding scholarship policies, practice schedules, treatment of injuries, and 

health and disability insurance.  

Priorities change, however, and unions and most other conceivable bargaining 

representatives formulate negotiating strategy through an intense political process. 

Only actual negotiations will reveal what terms the parties decide to negotiate over.  

§ 1.4  Private and public colleges 

Alabama, for example, the home of the powerhouse Crimson Tide at the University of 

Alabama, has no statute authorizing collective bargaining by public employees.27 

Accordingly, football players at the public University of Alabama would not be entitled 

to union representation. 

Employees of state institutions of higher education in Illinois enjoy the right to bargain 

collectively through representatives of their own choosing.28 The definition of employee 

excludes students, however, except for graduate teaching assistants.29  

Employees of public universities in California enjoy the right to engage in collective 

bargaining.30 The California statute contains an explicit provision with respect to 

                                                 
27  Center for Economic and Policy Research, Regulation of Public Sector Collective Bargaining in the 

States, http://www.cepr.net/documents/state-public-cb-2014-03.pdf (Mar. 2014) [hereinafter CEPR Report] 

at 5. 
28   115 ILCS 5/3. 
29   115 ILCS 5/2(b). 
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student employees: " The board may find student employees whose employment is 

contingent on their status as students are employees only if the services they provide 

are unrelated to their educational objectives, or that those educational objectives are 

subordinate to the services they perform and that coverage under this chapter would 

further the purposes of this chapter."31 Those criteria are not far from the criteria applied 

by the Regional Director in the Northwestern University case. 

College and university employees in Michigan enjoy the right to engage in collective 

bargaining.32 The definition of employee under the state Public Employee Relations Act 

excludes "any individual whose position does not have sufficient indicia of an 

employer-employee relationship using the 20-factor test announced by the internal 

revenue service of the United States department of treasury in revenue ruling 87-41, 

1987-1 C.B. 296 "—a standard test for distinguishing employees from independent 

contractors.33 No one would say that college athletes are independent contractors. 

So, from among NCAA Division 1 FBS members, Alabama and Indiana players 

probably could not play under collectively bargained terms, while players at Michigan, 

the University of California, Northwestern, and Stanford probably could. 

§ 1.5  The O’Bannon decision 

[ A] The decision itself 

O'Bannon v. National Collegiate Athletic Ass'n,34 involves a lawsuit filed in 2009 

challenging NCAA rules that bar student-athletes from receiving a share of the revenue 

earned by the NCAA and member schools from selling student-athletes names, images, 

and likenesses in videogames television broadcasts. After a bench trial in June, 2014, the 

district judge held that the limitations violate the antitrust laws under a rule of reason 

standard.35 

                                                                                                                                                             
30  Cal. Gov't Code §§ 3565 (granting right to engage in collective bargaining; 3560(e) (stating purpose as 

including the right of higher education employees to engage in collective bargaining). 
31  Cal. Gov't Code § 3562(e). 
32  Mich. Comp. L. Ann. § 423.8 (granting right); Regents of the University of Michigan v. Michigan 

Employment Relations Commission, 204 N.W.2d 218, 224 (Mich. 1973) (holding that interns, residents, 

and post-doctoral fellows at university medical center have the right to engage in collective bargaining). 
33   423.201(e)(iii). 
34   ___ F. Supp.2d ___, No. C 09–3329 CW, 2014 WL 3899815 (N.D. Cal. Aug. 8, 2014). 
35  Id. at *1 (summarizing history). 
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Liability under the Sherman act rule of reason depends upon whether the 

anticompetitive effect of the challenged agreement outweighs its procompetitive effect. 

Accordingly, the district court analyzed and the anticompetitive and procompetitive 

effects of the restrictions.  

[1] Market definition 

For both aspects of the analysis, the court must define the markets in which the 

challenged agreement operates to limit competition.  

The court analyzed competition in two markets. The first is the labor market for 

athletes. In it, football and basketball players offer their athletic performances to 

colleges and universities in exchange for a package of scholarships, education, and 

supporting services. Substitutes for FBS and Division 1 opportunities are few and far 

between. "[T]he bundles of goods and services offered by schools in FCS, Divisions II 

and III, and other non-NCAA collegiate athletics associations are not substitutes for the 

bundles of goods and services offered by FBS football and Division I basketball 

schools."36 Moreover, professional sports leagues to not represent a substitute, in large 

part because neither the NFL nor the National Basketball Association recruits players 

directly from high school. "[T]here are no professional football or basketball leagues 

capable of supplying a substitute for the bundle of goods and services that FBS football 

and Division I basketball schools provide. These schools comprise a relevant college 

education market, as described above."37 

The second market comprises buyers and sellers of licenses for use of player names, 

images, and likenesses, conceptually comprising three submarkets: 

The market for student-athletes names, images, and likenesses in live telecasts: 

"The Court finds that a submarket exists in which television networks seek to acquire 

group licenses to use FBS football and Division I basketball players' names, images, and 

likenesses in live game telecasts. Television networks frequently enter into licensing 

agreements to use the intellectual property of schools, conferences, and event 

organizers—such as the NCAA or a bowl committee—in live telecasts of football and 

basketball games. In these agreements, the networks often seek to acquire the rights to 

use the names, images, and likenesses of the participating student-athletes during the 

telecast."38 

The market for the same product for use in videogames: 

"[V]ideogame developers would seek to acquire group licenses to use the names, 

images, and likenesses of FBS football and Division I basketball players if the NCAA 

did not prohibit student-athletes from selling such licenses. EA seeks to make all of its 

                                                 
36  O'Bannon at *4. 
37  Id. at *5. 
38  O'Bannon at *5. 
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sports-themed videogames ‘as authentic as possible.’ One of the company's vice 

presidents, Joel Linzner, explained, ‘We have found that it is pleasing to our customers 

to be able to use the real athletes depicted as realistically as possible and acting as 

realistically as possible.’ To do this, the company typically negotiates licenses with 

professional sports leagues and teams to use their trademarks, logos, and other 

intellectual property in videogames. It also negotiates with groups of professional 

athletes for licenses to use their names, images, and likenesses. Id. EA would be 

interested in acquiring the same rights from student-athletes in order to produce college 

sports-themed videogames, if it were permitted to do so. Accordingly, the Court finds 

that, absent the challenged NCAA rules, there would be a demand among videogame 

developers for group licenses to use student-athletes' names, images, and likenesses."39 

The market for the same product for use in game rebroadcasts, advertisements, and 

other archival video: 

"[T]elevision networks, advertisers, and third-party licensing companies seek to use 

archival footage of student-athletes in game re-broadcasts, commercials, and other 

products. Several of the live telecasting agreements discussed above included 

provisions granting the television network the rights to use archival footage, as well. 

Tyrone Prothro, a former wide receiver for the University of Alabama, saw footage in a 

commercial of a famous catch that he made during a game. Finally, one of the NCAA's 

vice presidents, Mark Lewis, established that the NCAA has licensed all of its archival 

footage from past NCAA championships to a third-party licensing company, T3Media, 

which acts as the association's agent in licensing that footage for use in game re-

broadcasts, advertisements, and any other products. Although T3Media is not 

permitted to license footage of current student-athletes, it still acquires the rights to this 

footage while the student-athletes are in school for later use (after acquiring the 

student-athletes' consent). This is enough to show that demand for this footage exists. 

Based on this evidence, the Court finds that, absent the NCAA's challenged rules, there 

would be a demand among television networks, third-party licensing companies, and 

advertisers for group licenses to use student- athletes in game re-broadcasts, 

advertisements, and other archival footage."40 

[2] Do licenses have any value? 

One of the problems with the plaintiff’s theory regarding the product market for 

licenses was the claim that the licenses had no economic value: 

"The NCAA denies that such a market exists as a matter of law. It argues that the First 

Amendment and certain state laws preclude student-athletes from asserting any rights 

of publicity in the use of their names, images, and likenesses during live game telecasts. 

                                                 
39  Id. at *6 (internal citations omitted). 
40  O'Bannon at *7 (internal citations omitted). 
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The Court has previously rejected this argument. See April 11, 2014 Order at 21. 

Furthermore, even if some television networks believed that student-athletes lacked 

publicity rights in the use of their names, images, and likenesses, they may have still 

sought to acquire these rights as a precautionary measure. Businesses often negotiate 

licenses to acquire uncertain rights. See C.B.C. Distribution & Mktg., Inc. v. Major 

League Baseball Advanced Media, L.P., 505 F.3d 818, 826 (8th Cir. 2007) (Colloton, J., 

dissenting) (‘CBC surely can ‘agree,’ as a matter of good business judgment, to bargain 

away any uncertain First Amendment rights that it may have in exchange for the 

certainty of what it considers to be an advantageous contractual arrangement.’); Hynix 

Semiconductors, Inc. v. Rambus, Inc., 2006 WL 1991760, at *4 (N.D.Cal.) (crediting 

expert testimony that ‘a negotiating patentee and licensee generally agree to a lower 

royalty rate if there is uncertainty as to whether the patents are actually valid and 

infringed’). The NCAA's argument does not undermine Plaintiffs' evidence of the 

existence of a national submarket for group licenses."41 

[3] Anticompetitive effects 

The court found anticompetitive effects in the labor market for college athletes: 

"Because FBS football and Division I basketball schools are the only suppliers in the 

relevant market, they have the power, when acting in concert through the NCAA and 

its conferences, to fix the price of their product. They have chosen to exercise this power 

by forming an agreement to charge every recruit the same price for the bundle of 

educational and athletic opportunities that they offer: to wit, the recruit's athletic 

services along with the use of his name, image, and likeness while he is in school. If any 

school seeks to lower this fixed price—by offering any recruit a cash rebate, deferred 

payment, or other form of direct compensation—that school may be subject to sanctions 

by the NCAA. 

This price-fixing agreement constitutes a restraint of trade. The evidence presented at 

trial makes clear that, in the absence of this agreement, certain schools would compete 

for recruits by offering them a lower price for the opportunity to play FBS football or 

Division I basketball while they attend college. Indeed, the NCAA's own expert, Dr. 

Rubinfeld, acknowledged that the NCAA operates as a cartel that imposes a restraint on 

trade in this market."42 

The anticompetitive effects in the product market for player names, likenesses, and 

statistics was more speculative: 

"As noted above, television networks compete for the rights to telecast live FBS football 

and Division I basketball games. In order to secure these rights, networks typically 

purchase licenses to use the intellectual property of the participating schools and 

                                                 
41  Id. at *25. 
42  Id. at *21. 
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conferences during the game telecast as well as the names, images, and likenesses of the 

participating student-athletes. Because student-athletes are not permitted by NCAA 

rules to license the rights to use their names, images, and likenesses, the networks deal 

exclusively with schools and conferences when acquiring the student-athletes' rights. 

As the Court found above, in the absence of the NCAA's restrictions on student-athlete 

compensation, student-athletes on certain FBS football and Division I basketball teams 

would be able to sell group licenses for the use of their names, images, and likenesses to 

television networks. They would either sell those licenses to the television networks 

directly or do so through some intermediate buyer—such as their school or a third-

party licensing company—which would bundle the group license with other 

intellectual property and performance rights and sell the full bundle of rights to the 

network. Regardless of whether the student-athletes would sell their group licenses to 

the networks directly or through some intermediate buyer, however, a submarket for 

such group licenses would exist."43 

But the plaintiffs failed to show that competition would exist in that market without the 

challenged restrictions: 

"Plaintiffs have not identified any harm to competition in this submarket. As previously 

noted, an essential element of a Section 1 violation under the rule of reason is injury to 

competition in the relevant market. That injury must go beyond the impact on the 

claimant and reach a field of commerce in which the claimant is engaged. While 

Plaintiffs have shown that the NCAA's challenged rules harm student-athletes by 

depriving them of compensation that they would otherwise receive, they have not 

shown that this harm results from a restraint on competition in the group licensing 

market. In particular, they have failed to show that the challenged rules hinder 

competition among any potential buyers or sellers of group licenses. 

“The sellers in this market would be the student-athletes. Plaintiffs have not presented 

any evidence to show that, in the absence of the challenged restraint, teams of student-

athletes would actually compete against one another to sell their group licenses. In fact, 

the evidence in the record strongly suggests that such competition would not occur. 

This is because any network that seeks to telecast a particular athletic event would have 

to obtain a group license from every team that could potentially participate in that 

event. For instance, a network seeking to telecast a conference basketball tournament 

would have to obtain group licenses from all of the teams in that conference. Under 

those circumstances, none of the teams in the conference would compete against each 

other as sellers of group licenses because the group licenses would constitute perfect 

complements: that is, every group license would have to be sold in order for any single 

group license to have value. See generally Herbert Hovenkamp, “Implementing 

Antitrust's Welfare Goals,” 81 Fordham L. Rev. 2471, 2487 (2013) (“Perfect complements 
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are goods that are invariably used together—or, more technically, situations in which 

one good has no value unless it can be consumed together with the other good.”). At 

the same time, the teams in that conference would never have to compete with teams 

outside of the conference because those teams—as non-participants in the conference 

tournament—would not be able to sell their group licenses with respect to that event in 

the first place. Thus, in this scenario, teams of student-athletes would never actually 

compete against each other as sellers of group licenses, even if the challenged NCAA 

rules no longer existed. 

The same outcome would result whenever any network sought to telecast any other 

FBS football and Division I basketball event. Although the specific set of group licenses 

required for each event would vary, the lack of competition among student-athlete 

teams would remain constant: in every case, the network would need to acquire group 

licenses from a specific set of teams, none of which would have any incentive to 

compete either against each other or against any teams whose group licenses were not 

required for the telecast. These conditions would hold regardless of whether the 

student-athlete teams sold their group licenses to the television networks directly or 

through some intermediary, such as their schools, because the demand for group 

licenses would be dictated primarily by the identity of the teams eligible to participate 

in each event. To the extent that entire conferences might compete against each other in 

order to secure a specific telecasting contract with a particular network, the challenged 

NCAA rules do not inhibit this type of competition. Conferences are already free to 

compete against each other in this way. So, too, are any individual pairs of schools 

whose teams are scheduled to play against each other in specific regular season games. 

Like the conferences, these pairs may freely compete against other pairs of schools 

whose games are scheduled for the same time in order to secure a contract with 

whatever networks can show games during that time slot. In any event, Plaintiffs have 

not presented sufficient evidence to show that student-athlete teams would actually 

compete against each other in any of these ways if they were permitted to sell group 

licenses to use their names, images, and likenesses. 

“Plaintiffs have also failed to identify any situation in which buyers of group licenses 

might compete against each other. As noted above, there are two sets of potential 

buyers in this market: the television networks, which would buy group licenses directly 

from the student-athlete teams, and intermediate buyers, which would bundle those 

licenses with other rights and sell those bundles of rights to the networks. The first set 

of potential buyers—the television networks—already compete freely against one 

another for the rights to use student-athletes' names, images, and likenesses in live 

game telecasts. Although they may not be able to purchase these rights directly from 

the student athletes, they nevertheless compete to acquire these rights from other 

sources, such as schools and conferences. The fact that the networks do not compete to 

purchase these rights directly from the student-athletes is due to the assurances by the 
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schools, conferences, and NCAA that they have the authority to grant these rights. Such 

assurances might constitute conversion by the schools of the student-athletes' rights, or 

otherwise be unlawful, but they are not anticompetitive because they do not inhibit any 

form of competition that would otherwise exist. Allowing student-athletes to seek 

compensation for group licenses would not increase the number of television networks 

in the market or otherwise enhance competition among them. 

Nor would it increase competition among any potential intermediate buyers in this 

market, such as third-party licensing companies and schools. Third-party licensing 

companies are, like television networks, already free to compete against one another to 

acquire the rights to use student-athletes' names, images, and likenesses in live game 

telecasts. They may be barred from purchasing these rights directly from the student-

athletes but they are not barred from competing to acquire these rights through other 

channels."44 

For essentially the same reasons, the court held that the players failed to identify injury 

to competition in the videogame submarket. "In order to license all of the footage in the 

NCAA's archives, T3Media would have to obtain a group license from every team that 

has ever competed in FBS or Division I. These teams, once again, would have no 

incentive to compete against each other in selling their group licenses. Enjoining the 

NCAA from enforcing its challenged rules would not change that."45 

[4] Pro-competitive effects 

The NCAA sought to justify the restrictions as pro-competition by asserting that they 

increase consumer interest in college football and basketball, based on opinion surveys 

showing that fans are opposed to compensating college athletes.46 

The judge found the evidence unpersuasive: 

"Based on these flaws in Dr. Dennis's survey, the Court finds that it does not provide 

credible evidence that demand for the NCAA's product would decrease if student-

athletes were permitted, under certain circumstances, to receive a limited share of the 

revenue generated from the use of their own names, images, and likenesses. Although 

Plaintiffs did not provide their own opinion survey to counter Dr. Dennis's survey, the 

Court notes that the NCAA produced Dr. Dennis's survey as a rebuttal report, which 

may have limited Plaintiffs' opportunity to commission such a survey. What's more, Dr. 

Dennis himself acknowledged that it would be extremely difficult to ask the specific 
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kinds of detailed survey questions most relevant to this case—specifically, those 

relating to varying amounts and methods of payment for the use of student-athletes' 

names, images, and likenesses. 

“Plaintiffs presented other evidence illustrating the limits of opinion surveys as 

predictors of consumer demand for sports-entertainment products. Their expert on 

sports management, Dr. Daniel Rascher, described how opinion surveys conducted 

between 1970 and the present consistently showed that the public overwhelmingly 

opposed rising baseball player salaries but continued to watch, listen to, and attend 

Major League Baseball games at a high rate even as player salaries rose during this 

period. He specifically noted that many people felt that the removal of the reserve 

clause in the 1970s—which ultimately enabled players to become free agents, thus 

leading to higher salaries—would undermine the popularity of professional baseball. 

However, despite these predictions and fans' stated opposition to rising salaries, Major 

League Baseball revenues continued to rise after the removal of the reserve clause. (“So 

even though the fans in polls say, ‘Hey, we don't want the players to make so much 

money,’ ultimately they continue to watch on television, you know, buy tickets, 

concessions, the whole thing.”). Dr. Rascher highlighted another survey showing public 

opposition to the decision of the International Olympic Committee (IOC) to permit 

professional athletes to compete in the Olympics, even as consumer interest in the 

Olympics remained high and revenues generated by the event continued to rise during 

the same period. (testimony of Dr. Noll that the Olympics are “much more popular now 

than they were [when] amateur”). In addition to the Olympics, Dr. Rascher also pointed 

to various other formerly amateur sports associations—such as those governing rugby 

and tennis—whose events grew in popularity after they began to allow their athletes to 

accept payments.  

“Although the NCAA presented evidence showing that the Nielsen ratings for 

professional baseball and the Olympics have declined since the 1970s and 1980s, this 

does not cast doubt on Dr. Rascher's findings. As Dr. Rascher explained, Nielsen ratings 

measure the share of the population watching a particular event, not the raw number of 

viewers. As a result, Nielsen ratings have declined for virtually every television 

program or sporting event over the past few decades as the viewing population and 

number of television channels has grown. Id. Even a single event as popular as the 
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Super Bowl, which has seen a dramatic increase in the raw number of viewers over the 

years, has experienced flat Nielsen ratings for several decades.  

“Other historical evidence suggests that the NCAA's restrictions on student-athlete 

compensation have not contributed significantly to the popularity of FBS football and 

Division I basketball. The NCAA's former president, the late Walter Byers, testified 

during his 2007 deposition, for instance, that the NCAA's decision to remove incidental 

expenses from the grant-in-aid coverage in 1975 was not motivated by a desire to 

increase consumer demand for its product. In fact, he specifically noted that NCAA 

sports experienced a tremendous growth in popularity during the period between 1956 

and 1975 when grants-in-aid still covered the full cost of attendance. None of the 

evidence in the trial record suggests that the removal of incidental expenses or any 

other changes to the grant-in-aid limit had an impact on the popularity of college sports 

during this time. 

Thus, the Court finds that the NCAA's restrictions on student-athlete compensation are 

not the driving force behind consumer demand for FBS football and Division I 

basketball-related products. Rather, the evidence presented at trial suggests that 

consumers are interested in college sports for other reasons. Mr. Pilson testified, for 

instance, that the popularity of college sports is driven by feelings of “loyalty to the 

school,” which are shared by both alumni and people “who live in the region or the 

conference.” Similarly, Christine Plonsky, an associate athletics director at the 

University of Texas (UT), testified that UT sports would remain popular as long as they 

had “anything in our world to do with the University of Texas.” Dr. Emmert himself 

noted that much of the popularity of the NCAA's annual men's basketball tournament 

stems from the fact that schools from all over the country participate “so the fan base 

has an opportunity to cheer for someone from their region of the country.” (“It's become 

extremely popular at least in part because there's someone from your neighborhood 

likely to be in the tournament.”). He testified that college bowl games have the same 

appeal. This evidence demonstrates that the NCAA's restrictions on student-athlete pay 

is not the driving force behind consumer interest in FBS football and Division I 

basketball. Thus, while consumer preferences might justify certain limited restraints on 
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student-athlete compensation, they do not justify the rigid restrictions challenged in this 

case."47 

The NCAA also defended the restrictions on the grounds that they were pro-

competitive, because they preserve the competitive balance. The court rejected this 

argument as well, based on the evidence: 

"The Court finds that the NCAA's current restrictions on student-athlete compensation 

do not promote competitive balance. As Dr. Noll testified, since the 1970s, numerous 

sports economists have studied the NCAA's amateurism rules and nearly all have 

concluded that the rules have no discernible effect on the level of competitive balance. 

He noted that one of the more recent articles addressing the subject, a 2007 study by 

economist Jim Peach published in the Social Science Journal, found that there is ‘ ‘little 

evidence that the NCAA rules and regulations have promoted competitive balance in 

college athletics and no a priori reason to think that eliminating the rules would change 

the competitive balance situation.’ ‘ Dr. Rascher reached the same conclusion based on 

his review of the economics literature. He specifically cited one of the leading textbooks 

in the field of sports economics, by Rod Fort, which found that the NCAA's restrictions 

on student-athlete pay do not appear to have any impact on competitive balance. 

“The academic consensus on this issue is not surprising given that many of the NCAA's 

other rules and practices suggest that the association is unconcerned with achieving 

competitive balance. Several witnesses testified that the restrictions on student-athlete 

compensation lead many schools simply to spend larger portions of their athletic 

budgets on coaching, recruiting, and training facilities. In the major conferences, for 

instance, the average salary for a head football coach exceeds $1.5 million. The fact that 

high-revenue schools are able to spend freely in these other areas cancels out whatever 

leveling effect the restrictions on student-athlete pay might otherwise have. The NCAA 

does not do anything to rein in spending by the high-revenue schools or minimize 

existing disparities in revenue and recruiting. In fact, Dr. Emmert specifically conceded 

that it is ‘not the mission of the association to ... try and take away the advantages of a 

university that's made a significant commitment to facilities and tradition and all of the 

things that go along with building a program.’ 
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“This same sentiment underlies the NCAA's unequal revenue distribution formula, 

which rewards the schools and conferences that already have the largest athletic 

budgets. Revenues generated from the NCAA's annual Division I men's basketball 

tournament are distributed to the conferences based on how their member schools 

performed in the tournament in recent years. As a result, the major conferences—and 

the highest revenue schools—typically receive the greatest payouts, which hinders, 

rather than promotes, competitive balance. 

“The only quantitative evidence that the NCAA presented related to competitive 

balance is a cursory statistical analysis conducted by Dr. Rubinfeld comparing the levels 

of competitive balance in FBS football and Division I basketball to the levels in the NFL 

and NBA. Nothing in Dr. Rubinfeld's analysis suggests that the NFL and NBA—each of 

which has fewer teams than Division I—provide an appropriate baseline for comparing 

competitive balance. More importantly, his analysis does not suggest that the NCAA's 

challenged rules actually produce the levels of competitive balance he observed. 

“Even if the NCAA had presented some evidence of a causal connection between its 

challenged rules and its current level of competitive balance, it has not shown that the 

current level of competitive balance is necessary to maintain its current level of 

consumer demand. It is undisputed that the ideal level of competitive balance for a 

sports league is somewhere between perfect competitive balance (where every team has 

an equal chance of winning every game) and perfect imbalance (where every game has 

a predictable outcome). The NCAA has not even attempted to identify the specific level 

of competitive balance between those extremes that is ideal or necessary to sustain its 

current popularity. Given the lack of such evidence in the record, the Court finds that 

the NCAA's challenged rules are not needed to achieve a level of competitive balance 

necessary, or even likely, to maintain current levels of consumer demand for FBS 

football and Division I basketball."48 

The NCAA also argued that its restrictions are reasonable and procompetitive because 

they promote the integration of athletic and academic activities. The court found that 

the evidence failed to support this defense, as well: 

"For support, the NCAA relies on evidence showing that student-athletes receive both 

short-term and long-term benefits from being student-athletes. One of its experts, Dr. 
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James Heckman, testified that participation in intercollegiate athletics leads to better 

academic and labor market outcomes for many student-athletes as compared to other 

members of their socioeconomic groups. Dr. Heckman found that these benefits are 

particularly pronounced for student-athletes from disadvantaged backgrounds. Id. The 

NCAA presented additional evidence, including its own data on student-athlete 

graduation rates, to show that student-athletes enjoy substantial benefits from 

participating in intercollegiate athletics. However, none of this data nor any of Dr. 

Heckman's observations suggests that student-athletes benefit specifically from the 

restrictions on student-athlete compensation that are challenged in this case. To the 

contrary, Dr. Heckman specifically testified that the long-term educational and 

academic benefits that student-athletes enjoy stem from their increased access to 

financial aid, tutoring, academic support, mentorship, structured schedules, and other 

educational services that are unrelated to the challenged rules in this case. FBS football 

and Division I basketball schools offer most of these services to their student-athletes 

independently and are not compelled to do so by the NCAA, particularly not by the 

challenged rules. 

The same is true of the various other benefits of integration that the NCAA has 

identified. For instance, the benefits that student-athletes derive from interacting with 

faculty and non-student-athletes on campus are achieved mostly through the NCAA's 

rules requiring student-athletes to attend class and meet certain academic requirements. 

They are also achieved through the association's rules prohibiting schools from creating 

dorms solely for student-athletes or from requiring student-athletes to practice more 

than a certain number of hours each week. None of these rules is challenged here. 

The only evidence that the NCAA has presented that suggests that its challenged rules 

might be necessary to promote the integration of academics and athletics is the 

testimony of university administrators, who asserted that paying student-athletes large 

sums of money would potentially ‘create a wedge’ between student-athletes and others 

on campus. These administrators noted that, depending on how much compensation 

was ultimately awarded, some student-athletes might receive more money from the 

school than their professors. Student-athletes might also be inclined to separate 

themselves from the broader campus community by living and socializing off campus. 

“It is not clear that any of the potential problems identified by the NCAA's witnesses 

would be unique to student-athletes. In fact, when the Court asked Dr. Emmert whether 
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other wealthy students—such as those who come from rich families or start successful 

businesses during school—raise all of the same problems for campus relations, he 

replied that they did. It is also not clear why paying student-athletes would be any 

more problematic for campus relations than paying other students who provide 

services to the university, such as members of the student government or school 

newspaper. Nonetheless, the Court finds that certain limited restrictions on student-

athlete compensation may help to integrate student-athletes into the academic 

communities of their schools, which may in turn improve the schools' college education 

product. 

“Plaintiffs have produced anecdotal and statistical evidence suggesting that the 

NCAA's current rules do not serve to integrate FBS football players or Division I 

basketball players into the academic communities at their schools. For example, Ed 

O'Bannon, the former UCLA basketball star, testified that he felt like ‘an athlete 

masquerading as a student’ during his college years. Plaintiffs also presented testimony 

from Dr. Ellen Staurowsky, a sports management professor, who studied the 

experiences of FBS football and Division I basketball players and concluded that the 

time demands of their athletic obligations prevent many of them from achieving 

significant academic success. Some of this evidence conflicts with the NCAA's data on 

student-athlete graduation rates and Dr. Heckman's observations surrounding 

academic outcomes for student-athletes. However, the Court need not resolve these 

factual disputes because, regardless of how they are resolved, the restraints on student-

athlete compensation challenged in this case generally do not serve to enhance 

academic outcomes for student-athletes."49 

Finally, the NCAA argued that the restrictions we procompetitive because they increase 

output. The court found the supporting evidence insufficient on this argument, as well: 

"The Court finds that the NCAA's restrictions on student-athlete compensation do 

nothing to increase this output. The number of schools participating in FBS football and 

Division I basketball has increased steadily over time and continues to increase today. 

This is because participation in FBS football and Division I basketball typically raises a 

school's profile and leads to increased athletics-based revenue. Although Dr. Emmert 

and other NCAA and conference officials say that this trend is not the result of 

                                                 
49  Id. at *14-*15 (internal citations omitted). 



 

23 

 

increased Division I revenues but, rather, because of schools' philosophical commitment 

to amateurism, this theory is implausible. Schools in some of the major conferences 

have specifically undertaken efforts to change the NCAA's existing scholarship rules, 

which suggests that the rules are not the reason that they choose to participate in 

Division I. What's more, there is no evidence to suggest that any schools joined Division 

I originally because of its amateurism rules. These schools had numerous other options 

to participate in collegiate sports associations that restrict compensation for student-

athletes, including the NCAA's lower divisions and the NAIA. Indeed, schools in FCS, 

Division II, and Division III are bound by the same amateurism provisions of the 

NCAA's constitution as the schools in Division I. The real difference between schools in 

Division I and schools in other divisions and athletics associations, as explained above, 

is the amount of resources that Division I schools commit to athletics. Thus, while there 

may be tangible differences between Division I schools and other schools that 

participate in intercollegiate sports, these differences are financial, not philosophical. 

“For this reason, the NCAA's assertion that schools would leave FBS and Division I for 

financial reasons if the challenged restraints were removed is not credible. The 

testimony of Dr. Emmert and various other athletics administrators that most Division I 

athletic programs operate at a loss and would not remain in Division I if the challenged 

rules were removed conflicts with the clear weight of the evidence. Indeed, some of the 

NCAA's own witnesses undermined this claim. Dr. Harris Pastides, the president of the 

University of South Carolina, for instance, specifically testified that his school ‘would 

probably continue to compete in football and men's basketball’ if the challenged 

restrictions on student-athlete compensation were lifted. The commissioner of 

Conference USA, Britton Banowsky, similarly expressed skepticism that universities 

would leave Division I if the restrictions were removed. Ms. Plonsky also cast doubt on 

Dr. Emmert's assertion that most Division I sports programs operate at a loss by noting 

that UT's athletics department is not only self-sustaining but, in fact, generates surplus 

revenue that funds other university programs and expenses. She indicated that UT was 

not abnormal in this regard and that the ‘vast proportion’ of athletics programs across 

the country are operated by ‘self-sourced, self-generated’ revenues. Mr. Lewis himself 

acknowledged that the NCAA's revenues, most of which are distributed back to its 

member schools and conferences, have increased in recent years. 
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“Dr. Rascher offered similar testimony and documented that participation in FBS 

football and Division I basketball generates significant revenue and is highly profitable 

for most schools. These revenues are what enable them to spend so much on coaches 

and training facilities. Dr. Rascher also noted that most FBS football schools used to 

spend even more on their student-athletes before the NCAA lowered its team 

scholarship cap from 105 to eighty-five. Furthermore, Dr. Noll testified that some of the 

schools that currently compete in FBS and Division I do so without providing the 

maximum amount of financial aid permitted under NCAA rules. 

“Based on this evidence, the Court finds that schools would not exit FBS football and 

Division I basketball if they were permitted to pay their student-athletes a limited 

amount of compensation beyond the value of their scholarships. The NCAA's 

challenged restrictions on compensation do not increase the number of opportunities 

for schools or student-athletes to participate in Division I."50 

Remedy 

[5] Remedies 

The court held that the plaintiffs identified two less restrictive alternatives "for both 

preserving the popularity of the NCAA's product by promoting its current 

understanding of amateurism and improving the quality of educational opportunities 

for student-athletes by integrating academics and athletics."51 

First, the NCAA could allow member schools to award stipends to student athletes to 

make up any shortfall between scholarships and the full cost of attendance. Second, the 

NCAA could allow schools to hold a share of licensing revenue in trust for student 

athletes for post-graduation distribution.52 

"The NCAA could also prohibit schools from funding the stipends or payments held in 

trust with anything other than revenue generated from the use of the student-athletes' 

own names, images, and likenesses. Permitting schools to award these stipends and 

deferred payments would increase price competition among FBS football and Division I 

basketball schools in the college education market (or, alternatively, in the market for 
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recruits' athletic services and licensing rights) without undermining the NCAA's stated 

procompetitive objectives."53 

It enjoined the NCAA from interfering with either of these solutions: 

"Consistent with the less restrictive alternatives found, the Court will enjoin the NCAA 

from enforcing any rules or bylaws that would prohibit its member schools and 

conferences from offering their FBS football or Division I basketball recruits a limited 

share of the revenues generated from the use of their names, images, and likenesses in 

addition to a full grant-in-aid. The injunction will not preclude the NCAA from 

implementing rules capping the amount of compensation that may be paid to 

studentathletes while they are enrolled in school; however, the NCAA will not be 

permitted to set this cap below the cost of attendance, as the term is defined in its 

current bylaws. 

“The injunction will also prohibit the NCAA from enforcing any rules to prevent its 

member schools and conferences from offering to deposit a limited share of licensing 

revenue in trust for their FBS football and Division I basketball recruits, payable when 

they leave school or their eligibility expires. Although the injunction will permit the 

NCAA to set a cap on the amount of money that may be held in trust, it will prohibit 

the NCAA from setting a cap of less than five thousand dollars (in 2014 dollars) for 

every year that the student-athlete remains academically eligible to compete."54 

[ B] The lure of the labor exemption  

The example of the NFL will surely cause the NCAA and member colleges to consider 

whether they should embrace collective bargaining in order to avoid antitrust liability 

under the O’Bannon reasoning.  

Under the nonstatutory labor exemption to the antitrust laws, employers are privileged 

from antitrust liability when they limit competition in labor markets incident to 

collective-bargaining. In the paradigmatic case of exempt activity, a multi employer 

bargaining unit binds its employer members not to agree to terms of employment other 

than those bargained collectively for the entire unit. Most of the controversy over this 

labor exemption involves what kind of subjects of agreement is inside or outside the 
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exemption. Employers are privileged to limit competition in the labor market covered 

by collective-bargaining, but not in product markets. 

In college sports, for example, a group of colleges engaged in collective-bargaining with 

their players would be privileged to agree among themselves on the schedule for games 

or on terms of the scholarship program for players but not to restrict how they recruit 

nonathletes students or award scholarships to them, or on how they raise money for 

academic programs. 

§ 1.6  The future 

The O’Bannon decision, assuming it withstands appeal, has a direct effect on all NCAA 

Division I FBS and basketball programs. The injunction granted by the district court 

binds the NCAA, which was a party to the lawsuit. It does not, however, have any 

direct effect on member schools. Under the terms of the injunction they may decide to 

share licensing revenue with the players or not; the NCAA simply can't stop them from 

doing that. Only time will tell whether schools decide that the public relations and 

recruiting value of sharing licensing revenue outweighs the impact on their economics 

of their programs. If sharing is perceived to give a recruiting edge, most schools will 

rush to follow the example of the first. 

The Northwestern decision, on the other hand, just not have widespread direct effect. 

As  § 1.4   above, explains many public universities, including those with major football 

programs, are located in states that do not provide give collective-bargaining rights to 

college students. Even in the private sector, the spread of collective-bargaining will 

depend on a number of facts peculiar to each school.  

 The nature of the scholarships graded to football players and how they are tied 

to the performance of athletic services  

 The requirements imposed on players  for practice, game preparation and 

"voluntary" commitments to training and strength building  

 Restrictions on player activities off the field and outside the locker room  

 The degree of integration between players’ football activities and their academic 

pursuits; for example, a player majoring in exercise physiology would likely 

experience greater athletic/academic integration than one majoring in 

aeronautical engineering. 
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Even when the factual characteristics of a particular program bring it within the 

reasoning of the Northwestern case, no organization may be interested in representing 

them. Absent such a potential representative, there would be no one for them to vote for 

in a Board-supervised election. To be sure, the players at that school could organize a 

representation group from scratch, but that would considerably ratchet up the 

transaction costs for them to organize. 

Even if the facts qualify a team for representation and even if a representative would 

like to represent the players on that team, the players in that program may not vote to 

be represented for collective-bargaining purposes. Many elections held by the National 

Labor Relations Board do not result in selection of a bargaining representative.55 College 

“employers” have many persuasive arguments to discourage players from voting to be 

represented 

 Collective-bargaining will drive up costs and close the school to discontinue 

were downgrade it's program  

 Collective bargaining will undermine the special relationship between players 

and coaches  

 Collective-bargaining will drive a wedge between scholarship players and walk-

on players  

 Players are better off economically then they would be under what could be 

negotiated into a collective bargaining agreement 

Many players will fear retaliation if they vote for representation. The availability of 

unfair labor practice remedies under section 8(a)(1) and section 8(a)(3) does not mean 

that employer retaliation always is deterred. Even if an employer does not retaliate, 

what matters is player perception that it might. The coach is going to know who 

supports representation and who is opposed to it, regardless of whether he knows how 

an individual casts his vote. Coaches make subjective decisions all the time about who 

plays and who doesn't and for how long. Even the coach himself probably cannot 

articulate the basis for many decisions; they are the products of experience and gut 

feelings about team dynamics and leadership. Many players, especially the best, hoping 
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for professional athletic career, will be afraid to rock the boat, and they are ones most 

likely to have leadership influence on the rest of the team. 

Players are particularly unlikely to vote for representation at schools that implement the 

O'Bannon decision. The school can advertise that it has been generous in sharing 

licensing revenue with players. More importantly, any labor organizer knows that one 

cannot organize an employer where the employees are happy. Any political activist 

knows that she can't start a political movement if there is no grievance. 

 

 


